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1 SEATTLE, WASHINGTON; WEDNESDAY, MARCH 11, 2015
2 11:04 AM
3 -o0o-
4 MICHAEL P. McCONNELL, witness herein, having been
5 first duly sworn on oath,
6 was examined and testified
7 as follows:
8 (Exhibit Nos. 1 - 5 marked
9 for identification.)
10
11 MS. RUITER: This is the deposition of
12 Michael McConnell, taken pursuant to notice served on
13 Vitasoy International Holdings, and appearing is
14 Leslie Ruiter, R-u-i-t-e-r, for the applicant,
15 Caffe Vita Company Inc. The opposer is Vitasoy
16 International Holdings Ltd. This deposition is being
17 taken for the purpose of testimony and all other
18 purposes allowed.
19 MS. HENGL: And appearing on behalf of
20 opposer, Vitasoy International Holdings Ltd., is
21 Suzanne Hengl of Baker Botts, and I have with me
22 my assoclate, Julie Albert.
23 ~00o-
24
25

SEATTLE DEPOSITION REPORTERS, LLC
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1 EXAMINATION
2 BY MS. RUITER:
3 Q. And because we've already put it into
4 evidence, I will not have to hand you Exhibit-1, which
5 is the notice of deposition of Michael McConnell.
6 Would you tell us your name and the
7 company you work for.
8 A. Michael McConnell. I work for Caffe Vita
9 Inc.
10 0 How long have you worked with them?
11 A Well, I founded the company in 1995.
12 Q. '95.
13 A Yes.
14 0 And as founder, just tell us a little bit of
15 your duties and kind of what you've done for the
16 company.
17 A. Well, I've had a lot of different roles
18 in the company over the last 20 years.
19 0. What is your current title there?
20 A. President.
21 Q. Has it always been president?
22 A. Yes.
23 Q. So what kind of tasks do you supervise?
24 A. I oversee an executive team, and I'm very
25 much involved in strategy, opening new markets and

SEATTLE DEPOSITION REPORTERS, LLC
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1 expanding the brand.
2 Q. And what is the primary business of Caffe
3 Vita Inc.?
4 A. We import coffee, roast coffee and sell
5 coffee.
6 Q. I'm going to hand you what has been marked
7 Exhibit-2 -- well, the court reporter will hand you
8 Exhibit-2. This is titled, "Declaration of Michael
9 McConnell." Have you seen this declaration before?
10 A. Yes.
11 0 And are you familiar with it?
12 A. Yes.
13 0 I guess 1it's easiest for me just to ask you.
14 Were these statements made by you?
15 A. Yes.
16 Q. And do you still stand behind the statements
17 you made in your declaration?
18 A. Yes.
19 Q. So let's first look at an exhibit to the
20 declaration marked Exhibit A.
21 MS. RUITER: And it looks like this, if
22 that helps.
23 MS. HENGL: Got it.
24 MS. RUITER: First page.
25 MS. HENGL: Thank you.

SEATTLE DEPOSITION REPORTERS, LLC
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1 Q. Now, what 1s that packaging there that we're
2 looking at?

3 A. That's a 12-ounce --

4 MS. HENGL: Objection.

5 MS. RUITER: Basis? What basis?

6 MS. HENGL: Leading. You'wve assumed facts
7 not in evidence. You've basically told him what's

8 depicted in the exhibit.

9 MS. RUITER: Thank you.
10 Q. What are you looking at here on Exhibit A,
11 the first page?
12 A. I believe this is a 12-ounce bag of
13 whole-bean coffee, Guatemalan.
14 Q. So is it a package for the coffee?
15 A. Yes; 12-ounce bag.
16 Q. And what is the mark on the bag?
17 A. It's our mark, Vita.
18 0. And what is that design there?
19 A. This is a character, an Italian character.
20 Pulcinella.
21 Q. Pulcinella. And is that another one of your
22 marks there, Pulcinella?
23 A. Yes. It's most often used with the Vita
24 mark.
25 0. And where did that Vita mark come from?

SEATTLE DEPOSITION REPORTERS, LLC
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1 A. It's a name that -- 20 years ago I was

2 looking for Italian words that I liked, and 1t means

3 "life," and it was chosen because of that.

4 Q. You said 20 years ago, so do you have an

5 approximate --

6 A. Well, 20-plus years ago.

7 Q. 20-plus. Do you have an approximate first

8 date that you used the Vita mark?

9 A. When the company was established in 1995,
10 January of 1995, but we were using the name and the
11 mark prior to that.

12 Q. You said you were using the "name and the
13 mark" prior to '95. By the "name" you mean --

14 A. We weren't selling the product under that
15 name until '95. 1995 was when it was first used for
16 sales.

17 Q. All right. And let's look at the second

18 page, which is also labeled -153.

19 MS. RUITER: It looks like this

20 . (indicating) .

21 MS. HENGL: Got it.

22 0. And what are we loocking at there on document
23 ~1537?

24 A. This is just a holiday blend, a package of
25 coffee, that we sold probably more than five years

SEATTLE DEPOSITION REPORTERS, LLC
www. Seadep.com 206.622.6661 * 800.657.1110 FAX: 206.622.6236
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1 ago.
2 0. Is that a different Pulcinella there?
3 A. It's just a different rendering, you know, of
4 the same character.
5 0. And let's look at Exhibit C, which is
6 No. -130. What are we looking at there?
7 A. This appears to be taken off the website.
8 These are just some items that we sell; drinkware,
9 like mugs, coffee mugs -- Caffe Vita-branded coffee
10 mugs —-- travel mugs.
11 Q. And when you say "taken off the website,"
12 would that be your company's website?
13 A. Yes.
14 0. If you would look at -131, -32.
15 A. These are items we sell.
16 0. Those are items you sell?
17 A. We sell them on line and also in our retail
18 store, branded items.
19 Q. Are these pictures from your website?
20 A. I believe so.
21 Q. And would that be the same for -133 and -1347?
22 A. Correct.
23 0. And would that be the same for -135? Is that
24 a picture of your website?
25 A. Yes.

SEATTLE DEPOSITION REPORTERS, LILC
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1 Q. And let's look at -136. What are we looking
2 at there?
3 A. This is also a snapshot from the website.
4 It's one of our locations, in Olympia, Washington.
5 0. And in the picture up on the left, 1is that
o the whole marquee --
7 A. That's the exterior sign, and you're only
8 seeing a portion of it.
9 0. So the whole marquees would say what?
10 A. "Caffe Vita."
11 0. All right.
12 And the descriptions down at the bottom of
13 -136 -~
14 A. Uh-huh.
15 0. —— I see the headers "Coffee Shop,"
16 "Wholesale" -- do you see that?
17 A. Yes.
18 0. -— "Locations," and then last header says
19 "Vita."
20 A. Vita.
21 Q. And why does it just say "Vita" there and not
22 "Caffe vita"?
23 A. Well, we use the mark -- we use the Vita
24 alone, by itself, often, so --.
25 Q. So the next pages, -137 and -38, are those

SEATTLE DEPOSITION REPORTERS, LLC
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1 pictures from your website?
2 A. I believe so.
3 Q. For the most part, is this what your website
4 currently looks 1like?
5 A. Yes.
o 0. And would that be the same for -139 and -1407
7 A. Yes.
8 0. And for -141, what is that a picture of?
9 A. That's a New York retail store from the
10 inside looking out. You can see the Vita in the upper
11 windows and it's reversed.
12 Q. So the picture on -141, the upper part of the
13 picture, is "Vita" backwards because it's from the
14 inside of the store? Is that what you mean?
15 A. Yes.
16 Q. Okay.
17 A. And the next one, it's the same shot.
18 Q. And -142, what i1s that a picture of?
19 A. This a picture of somebody wearing a
20 Vita-branded baseball hat and drinking a cup of Caffe
21 Vita coffee.
22 0. And -143, what is that a picture of?
23 A. This is a picture of a bag of Caffe Vita
24 coffee and a branded Vita camping mug and pour-over
25 set, pour-over coffee set.

SEATTLE DEPOSITION REPORTERS, LLC
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1 Q. The pour-over is what that little spiral
2 metal 1s?
3 A. Yes.
4 0. Okay. And then on -144°7
5 A. These are Vita branded camping coffee mugs.
6 Q. And what is that a picture of on -1457
7 A. That 1s a picture of a popup Vita coffee bar
8 at Rudy's Barber Shop.
9 0. And what 1s that poster in the background?
10 A. That is a Vita-branded poster.
11 Q. Is that one poster or a bunch of posters
12 together?
13 A. A bunch of posters.
14 0. And what is there on =-1467
15 A. -146 is a picture of an artist that we work
16 with through Vita Records, and this was part of
17 a series called "Loft Series."
18 MS. HENGL: I'm sorry, part of a series
19 called?
20 THE WITNESS: It was called the "Loft
21 Series."™ It was a bunch of different artists that
22 played a song in our loft space for -- it was a social
23 media campaign.
24 Q. So a campaign to promote your coffee? Would
25 that be correct?

SEATTLE DEPOSITION REPORTERS, LLC
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1 A. And the brand, yeah.
2 (The answer was read
3 back as requested.)
4 Q. (By Ms. Ruiter) And looking at -148, what is
5 that a picture of?
6 A. -148 1is another shot from New York, an
7 interior shot looking out. You can see the word
8 "Vita" in the window.
9 0. And if you would look at document -149,
10 tell me what that is a photograph of.
11 A. This was Jjust a piece of marketing
12 collateral.
13 0. For your coffee?
14 A. For the brand --
15 MS. HENGL: Objection.
16 MS. RUITER: Basis?
17 MS. HENGL: Form of the question.
18 Tt's leading.
19 Q. Do you want to describe more what the poster
20 is. I'm sorry, did you say 1t was a poster?
21 A. The poster was -- 1t was just a piece of
22 promotional advertising collateral, marketing
23 collateral.
24 Q. What was it marketing? Your store, your
25 coffee, your --
SEATTLE DEPOSITION REPORTERS, LLC
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1 A. The brand.
2 MS. HENGL: Objection.
3 A. Like I said earlier, the brand.
4 Q. Let's look at -151. What are we looking at
5 there?
6 A. This just appears to be a coffee bar setup at
7 an event. I'm not sure what event. We do a lot of
8 events.
9 Q. You say, "We do a lot of events." Do you
10 mean your company?
11 A. Caffe Vita does a lot of events.
12 0. Are these events selling something?
13 A. Coffee.
14 0. And what is -152 there?
15 A. That's another musician. I believe this was
16 taken at a block party, but I'm -- I don't recall
17 exactly where it was taken.
18 Q. And what is that in the background?
19 A. It's a Vita poster.
20 Q. And -154, what are we looking at there?
21 A. These are to-go bags that we put coffee or
22 merchandise in in the retail stores. It says "Vita"
23 on it.
24 0. And -155, what is that?
25 A. This was a co-branded beer that we made with
SEATTLE DEPOSITION REPORTERS, LLC
WwWw . seadep.com 206.622.6661 * 800.657.1110 FAX: 206.622.6236
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1 Redhook. It says "Vita."
2 MS. RUITER: That's all with that exhibit.
3 I would like you to hand him Exhibit-3.
4 Q. The court reporter is handing you what has
5 been marked as Exhibit-3, which is also Caffe Vita
6 document Nos. 1 through 8, and it's marked highly
7 confidential according to the protective order we have
8 in place in this case.
9 A. (Reviewing document.)
10 0. Have you seen this document before.
11 A. Yes.
12 0. Can you tell me what it is.
13 A. It appears to be a sales report from 2009 to
14 2013 of coffee and miscellaneous products that we
15 sell; cups, lids. Mostly coffee.
16 0. Those are all the questions I have on that.
17 The court reporter is handing you what is
18 marked as Exhibit-4.
19 MS. RUITER: It looks like this. You have
20 it there.
21 MS. HENGL: Thank you, Counsel.
22 Q. What are these pages in Exhibit-47?
23 A. These appear to be copies of our website.
24 Q. So they're copies of some of the pages of
25 your website; i1s that right?

SEATTLE DEPOSITION REPORTERS, LLC
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1 A. Yeah. I think all these were taken off the
2 website.
3 Q. Can you look at the last one, page 17.
4 A. Uh-huh.
5 Q. And what is that upper right picture there?
6 A. It's a picture of our roasting facility
7 and the word "Vita."
8 Q. And can you look at page 15.
9 A. Uh-huh.
10 Q. Are those photographs of various stores?
11 A. They are.
12 MS. HENGL: Objection; form.
13 Q. Are these all the stores that Caffe Vita Inc.
14 has, or are there more than this?
15 MS. HENGL: Objection; form.
16 A. I think -- I believe this covers all the
17 stores I believe this covers all the locations.
18 0. And what are these pictures of?
19 A. These are off the website, I believe,
20 as well, but they're just particular locations that we
21 sell -- retail locations where we sell our coffee.
22 They're company-owned retail locations.
23 MS. HENGL: I'm sorry, "company-owned" --7
24 THE WITNESS: "Retail locations."
25 MS. HENGL: It's a little hard to hear, so
SEATTLE DEPOSITION REPORTERS, LLC
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1 if you could just keep your voice up, I would really
2 appreciate it.
3 THE WITNESS: No problem.
4 MS. HENGL: Thank you.
5 Q. If you could back up one page to 14, this is
6 a page you also identified as from the website, but I
7 wondered, what is this picture on the lower right, the
8 black and white picture?
9 A. It says "Vita," and it's advertising
10 gift cards that are for sale, that you can purchase
11 on line.
12 Q. Those are all the questions I have on that
13 one.
14 MS. RUITER: The court reporter is handing
15 the witness what is marked as Exhibit-5, which I'1l1l
16 represent is a collection of documents produced by
17 Caffe Vita.
18 Q. We're going to talk about some of them, maybe
19 not all some of them. If you would look through them
20 for a moment and tell me if you've seen these
21 documents before.
22 A. I have.
23 Q. On the first page, -85, what is that?
24 A. This is an old label we used on coffee
25 packaging sometime, I would guess, in the '90s.

SEATTLE DEPOSITION REPORTERS, LLC
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1 Q. And then on the next pages, -86 and -87 --
2 A. Yes.
3 0. -- what are we looking at there?
4 A. Current packaging for Sumatra coffee.
5 Q. If you could look at page -92 -- it's a
6 couple forward. I'm assuming it goes with -93, but
) maybe you can tell me if they go together and what
8 it is.
9 A. This 1s an old label, old packaging.
10 Q. From approximately what date?
11 A. '90s.
12 0. If you could look at Nos. -100 and -101,
13 do those two pictures go together?
14 A. These are cup designs that we used in the
15 retail.
16 Q. So they are two different cup designs?
17 A. Yes.
18 Q. And in -102 --
19 MS. RUITER: Which looks like this
20 (indicating) .
21 Q. -- what are we looking at there?
22 A. These were skateboards that we sold. It was
23 a limited set that we sold years ago.
24 Q. Do you have an approximate date for those
25 sales?
SEATTLE DEPOSITION REPORTERS, LLC
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1 A. Probably more than ten years ago.
2 Q. And document -105, what are we looking at
3 there?
4 A. This 1s a retail coffee bar on Capitol Hill
5 in Seattle. Flagship.
9 0. If you could look at -108. Let's take a
7 minute so they can flip to the documents, too.
8 MS. HENGL: We're there.
9 MS. RUITER: Thank you.
10 Q. What is that a picture of in -1087
11 A. This 1is a co-branded coffee bag;
12 Theo Chocolate and Vita.
13 0. What 1s Theo Chocolate?
14 A. It's a local chocolate roaster here in
15 Seattle.
16 Q. And 1s that the same one for -1097?
17 A. Yes.
18 0. -111.
19 A. Yes.
20 Q. Let's flip forward.
21 A. Uh-huh.
272 Q. And we'll give them a minute to look also.
23 MS. HENGL: All right. We're there.
24 Q. What are we looking at in -111 and -112
25 there?

SEATTLE DEPOSITION REPORTERS, LLC
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1 A. It appears to be a bag of Guatemalan coffee
2 imported by Caffe Vita showing the Caffe Vita mark
3 on the bag.
4 Q. Would all of your coffee be imported in bags
5 of some sort?
6 A. Yes, and the majority of them are marked with
7 the Vita mark.
8 Q. Can you look at -118.
9 MS. HENGL: We're there.
10 0. What is that a picture of?
11 A. These are Vita-branded travel mugs.
12 0. And where are these sold?
13 A. In our retail stores and also on line.
14 Q. If you would flip through the rest of the
15 pages and tell me if there's anything you want to tell
16 me about any of the parts of the exhibit that maybe
17 I haven't asked you. I guess look at -128.
18 A. (Witness complies.)
19 0. Do you know what this document is?
20 A. It appears to be an application of sorts for
21 the trademark.
22 0. And it says, "Application Filing Date:
23 1998," on the top there. 1Is it your understanding
24 there was an application filed in 19987
25 A. Yes.

SEATTLE DEPOSITION REPORTERS, LLC
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1 0. Was it an application for that mark shown
2 on the right?
3 A. Yes.
4 0. And that was one of the marks you were using
5 in '98; is that right?
6 A. Yes.
7 Q. Keep flipping through and let me know 1f
8 there's anything else you want to comment on on any
9 photographs.
10 MS. HENGL: Objection. Counsel, if you
11 have a question, please ask it, but I don't think
12 asking for him for narration I don't think is
13 appropriate.
14 MS. RUITER: I believe he's an expert in
15 all of the photographs submitted by his company, and
16 if he wants to make a comment on one of them, I'm
17 going to let him make it.
18 MS. HENGL: Well, I'm going to continue
19 my objection. He's not been qualified as an expert in
20 any size, way, shape or form. My understanding is
21 he's here as a fact witness.
22 Q. How many years have you been running
23 Caffe Vita?
24 A. Twenty-plus.
25 Q. How many years have you been in the coffee

SEATTLE DEPOSITION REPORTERS, LLC
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1 roasting business?
2 A. About 30 years.
3 Q. Do you have any other comments on any of the
4 pictures here?
5 A. No.
6 MS. HENGL: Objection.
7 Q. Nothing further on that exhibit, Exhibit-5.
8 About what percentage of Caffe Vita Inc.'s
9 business is wholesale versus retail?
10 A. Probably about 70 percent.
11 MS. HENGL: Objection.
12 Q. About 70 percent is what?
13 A. Wholesale.
14 Q. And what does the wholesale part of your
15 business involve?
16 A. Selling coffee.
17 Q. Do you purchase it? Do you roast it?
18 Do you --
19 A. We import coffee, we roast coffee and we sell
20 to wholesale customers. It's mostly independent
21 coffee shops, bakeries, restaurants.
22 Q. I think you alluded before to the origin
23 of the Caffe Vita mark, and you said you -- well,
24 can you describe what you said there. I don't want to
25 put words in your mouth.

SEATTLE DEPOSITION REPORTERS, LLC
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1 A. The name, the mark?
2 Yes.
3 A. Over 20 years ago. It was Jjust a word
4 that -- - an Italian word that meant "life" that sort
5 of resonated with me and I liked it, so we chose the
6 name as our mark.
7 Q. Are you familiar with the day-to-day
8 operations of the company, as well?
9 A. Yes.
10 0. Have you ever known any client or customer
11 to be confused between your products and those of
12 Vitasoy?
13 A. No.
14 Q. Have you ever known any customer to be
15 confused between the company Caffe Vita Inc. and
16 Vitasoy?
17 A. No.
18 Q. Have you ever gotten any stray emails, faxes
19 or notices that were for Vitasoy that came to you or
20 your company?
21 A. No.
22 MS. RUITER: If we want to take just a
23 five-minute break, I think I might be finished.
24 I Jjust want to check my notes.
25 MS. HENGL: Sure.
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1 MS. RUITER: So we'll take five minutes,
2 get a drink of water, use the restroom and come right
3 back.
4 MS. HENGL: Perfect.
5 MS. RUITER: Thanks.
6 (Brief recess taken.)
7 MS. RUITER: We're back on the record.
8 Are you guys ready to go?
9 MS. HENGL: We are.
10 MS. RUITER: All right.
11 0. Ms. Hengl had some objections as to form,
12 so I'm going to ask you a couple of follow-up
13 questions.
14 A. Okay.
15 0. Does Caffe Vita Inc. do wholesale sales?
16 A. Yes.
17 0. Do you do retail sales?
18 A. Yes.
19 Q. Are there any other kind of sales?
20 A. Are there other kinds --
21 0. Other than wholesale and retail.
22 A. I'm not -- I don't think so.
23 Q. And what percentage of its business 1is
24 wholesale?
25 A. I would say between 60 to 70 percent.
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1 Q. Did you say you've been running this business
2 over 25 years? Is that what you said?
3 A. Over 20 years.
4 0. Over 20 years. Thanks.
5 In your experience, have you ever seen
6 customers encounter your Vita mark and Vitasoy's
7 product in the same location?
8 A. I've never seen that.
9 MS. RUITER: I don't have any further
10 questions.
11 -o0o-
12 EXAMINATION
13 BY MS. HENGL:
14 Q. Good morning, Mr. McConnell. How are you?
15 A. Good, thank you.
16 Q. I have a few questions to follow up on your
17 lawyer's examination of you, and so what I would like
18 to do is I would like to ask you to go back to that
19 exhibit -- I believe it was marked as Exhibit No. 5.
20 A. (Witness complies.)
21 Q Do you have that in front of you, sir?
22 A Exhibit No. 57
23 0. Terrific. And we -—--
24 A I don't actually have it in front of me.
25 0 Okay.
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1 A. Oh, there we go. Okay, I've got it.
2 Q. Okay, terrific.
3 And we talked a bit about documents that
4 were numbered page -85 and -8- -- I'm sorry, page -85,
5 and you testified that was an old label from the '90s,
6 correct, sir?
7 MS. RUITER: Would that be the first page,
8 -857
9 MS. HENGL: The first page of that
10 exhibit, Caffe Vita page 000085.
11 A. Correct.
12 Q. That i1s an old label from the 1990s, correct,
13 sir?
14 A. Correct.
15 Q. And the mark that is displayed on that label
IS is "Caffe Vita," correct?
17 A. "Caffe Vita Coffee Roasting Company."
18 0. All right.
19 Take a look at the next page marked -86.
20 I believe you testified that what's depicted in -86
21 and -87 1is current packaging for the company; 1s that
22 correct, sir?
23 A. Correct.
24 Q. And the mark that is depicted there 1is
25 "Caffe Vita"; 1s that correct, sir?
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1 A. Correct.
2 Q. If you flip ahead to page -88, what's
3 depicted on page —-887?
4 A. Coffee packaging.
5 0. And the mark depicted there is also
6 "Caffe vita"?
7 A. Correct.
8 Q. If you would go ahead to page -90, if you
9 could tell us what's depicted on page -90, sir,
10 please.
11 A. It appears to be a coffee bag, packagiling.
12 Q. Is that a coffee bag from your company,
13 Caffe Vita Inc.?
14 A. It is.
15 Q. And the mark depicted on that bag is also
16 "Caffe Vita," correct?
17 A. Correct.
18 Q. If you would go ahead to page -92, please.
19 Does page -92 also depict an old label from your
20 company, sSir?
21 A. Yes.
22 Q. And the mark as depicted on this label is
23 "Caffe Vita," correct?
24 A. Correct.
25 Q. If you would skip ahead to pages -100 and
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